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I. INTRODUcnON

With the release ofthe Further Notice in this proceeding. the Commission is seeking additional

comment on a framcwork to allow non·U.S. satellites to provide service in the United States. In

the original DISCO n Notice. the Commission es.~entia11yproposed to examine whether U.s.

satellites have "effective competitive opportunities" in a foreign market before allowing a

Ratellite lieenced by that foreign country to servc the United States (the "BCO-Sat" test).1 In

light of the successful conclusion of a World Trado Organi~tlnAgreement on Basic

TeJecommtmications Services ("WTO Basic Teleoom Agrecment-- or "the Agreement") and the

impact that that Agreement will have on the competitiveness.oltho global telecommunications

markets, the Commission is now proposing to revisit its original propOsals. Telesat is pleased to

have this opportunity to provide its further comments in this very important proceeding.

.
Indeed, the prospect of serving U.s. and other WTO member markets is a welcome opportunity

for Telesat and the Company is confident that it can make a positive contribution to the

competitiveness ofthcsc markets to the benefit of an satellite users located therein. The

Company's future commercial interests may includcthe offering ofservice to the U.S. market for

both domestie and CIOssborder applications, and th~tbc outcomc oflhis proceeding is ofvital

importance to Telcsal. As Tclcsat is a provider ofFixed .SatCl~I~~ Service (PSS) facilities in

geostationary orbit (GSO), the following comments will relate to these types of facilities and for

the PSS services covered by the WTO Basic Telecom Agreement. Telesat notes that the

Commission·s determinations oftraditiooal FSS services arc not modified by this notice and

include, among other things, the transmission of television signals to cable headends.

AB the Commiuion notes in the Further Notice, the WTO Basic Tclecom Agreement wm have

an unprecedented impact worldwide in opening basic teJccommWlications to competition.

(Further Notice1 13) Close to 70 wro member countrics madc acccss commitmc1lts under the

Agreement, representing approximately 9S percent of telecommunications revenues worldwide.

Included in this arc 49 WTO members who have committed to completely open their satellite

·2·



service markets, either by 1January 1998 or on a phased~in'basis. ln addition, more than 50

governments have included the Reference Paper on Pro-Competitive Regulatory Principles

("Reference Papetj as part of their commitmcnt, and a number ofothers have committed to

abide by most oftha principles enunciated in the Reference Paper.

The WTO Basic Telecom Agreement is intended to:promotc competition, and to this end WTO

colmtries participating in the Agreement have cominitted to assume obligations under the

General Agreement on Trade in Services (GATS) in this service sector. In the present context,

the two main obligations under the OATS arc thc most-favoured-nation (MFN) and the national

treatment principles. Undcr thc fonner principle, a country is bound to treat service providers of

any WTO member no less favourably than it treats service providers of any other nation, while

under the latter principle, a country must treat foreign service-providers from WTO member

wishing to serve its home market no less favourably than it treats its own domestic service

providers. WTO countries participating in the wro Basic Telecom Agreement have agreed to

abide by these two principles for each sector ofthc basic telecommunications market in which

they have made a commitment to libcralize entry to foreign service suppliers.

As indicated in the Further Notice, in light ofthc WTO BasicTelecom Agreement, the

Commission has tentatively concluded that substantial changes are warranted in how entry into

U.S. markets by non·U.S. satellites should be evaluated. (Further Notice 12) In particular, the

Commission is proposing to establish a presumption that competition will be promoted, and that

no ECO-Sat analysis is therefore required, in evaluating whether to pennit satelJites licenced by

WTO members to provide services covered by the U.S. schedule ofcommitments under the

Agreement. Specific811y, the Commission is proposing to grant these applications on a

"streamlined basis", provided they otherwise comply with FCC rules and policies. under a

presumption that competitive market forces can be relied upon to ~nhanc~ competition in these

service markets. A party opposing the grant of authori7.ation would have the burden of

demonstrating that the grant would pose "a very high risk" to competition in the market and that

the problem could not be addressed by conditions that could be imposed on the author17.ation.

1 Notice ofl'ropoaed Rulo Making. 11 FCC Red 18178 (1996}(uDJSCO II Notice")
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An BCD-Sat analysis would only be required in cases involving non·WTO members,

intergovernmental organizations (Toos), and services for which the United States has taken an

exemption ftom the MFN obligations ofthe WTO Basic Agremlent. While the use ofthe ECO­

Sat test would be thus HmitedJ the Commission also indicates that, in all cases, it will consider

whether a grant of an application to access a non~U.S. Iiceneec;lsatellite will otherwise serve the

"public interest, convenience, and necessity".

Tclesat is in agreement with the Commission's view that, asa result ofthe WTO Basic Telecom

Agreement, substantial changes are Wa1T'M1ted in how the Commission proposed to evaluate

applications to serve U.S. markets using non-U.S. satellites under its original Notice in this

proceeding. In particular. an BCO-Sat analysis is inappropriate in situations involving satellite

systems licenced by other wro member countries and there should be a presumption that

competition will be enhanced by grant of the authorization. However, as discussed in this

submission, the Company is concerned that the use ofa "public interest. convenience and

necessity" test may create confusion and difficulties for non-U.S. satellites to serve U.S. markets.

There is also some question as to whether portions of the new proposals are consistent with the

WTO Basic Telecom Agreement and the underlying GATS principles. As noted in what f0J10Wli,

Telesat seeks clarification from the Commission on.some of these matters in order to remove the

uncertainty on the ability ofthe Company to participate fully in the U.S. market.

II. COMMENTS ON THE PROPOSALS

1. '1)0 eommigjon', abandonment gftbe ECO.Sat ton tor WIO-member countries is

_Ariata and consistent with tbe undcrlyio~ princ~~ftDd intcmt prthe WIOlGATS

Aarrmcnt

As noted above, Telcsat believes that an BCO-Sat analysis is inappropriate in situations

involving usc ofnon-U.S. satellites licenced by another WTO country to provide services

covered by the WTO Basic Telecom Agreement in the U.S. marketplace. With their

commitments under this Agreement, these countries have~ to open their markets and to

-4-



abide by the GATS MFN and national treatment principles, and it should be presumed that with

these commitments, these countries have satisfied the basic requirements ofsuch a test.

2. The pmpolod copaidcratiQn of "public iDtcrest, CODvcnis:nce, and necessity" factors

needs to be clarified to reduce any ambipiti in their iWlJicatiOD:

In the Further Notice, the Commission is proposingnot to conduct an ECO-Sat analysis for

sateJ1ites from WTO countries, in evaluating whether to pennit non-U.S licenced satellites to

serve the United States, but to "consider whether grant is consistent with our goal of facilitating

competitive market access and the corresponding benefits ofopen marlcets to users". and to

"examine other factors that bear on whether grant of a requcst to serve the United States using a

non-U.S. satellite is in the public interest, convenience. and n~C8sity." (Further Notice" 15)

relesat seeks the Commiss1on's clarification that such public interest criteria do not apply to

trade issues almldy dealt with and agreed to in the WTO negotiations.

In Telesat's view, these further pUblic interest requirements have effectively been satisfied in the

context ofthe WTO Agreement. SPCCitlCallYf it !lhould be presumed that, by agreeing to let their

respective offers stand and become part ofthe Agreement, each ofthese WTO countries have

concluded that their participation in the Agreement - including acceptance of the offers ofother

WTO members - is in their respective public interest, else they would have withdrawn their

offers. Indeed, for WTO member countries to apply further broad public interest tests may

impede the development ofthe competitive tclccom environment expected from the WTO

Agreement and may indeed be inconsistent with the MFN and nationallrcatment principles of

the GATS.

Furthennore, as noted in the C8Tlier comments filed by a number ofother parties in this

proceeding in response to the original DISCO II Notice, the introduction of further tests or filing

requirements in the United States (or other wro countries) could cause other countries to
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introduce their own similar tests or counter measures. The whole purpose ofthe multilatenll

WTO Basic Telecom Agreement could therefore be compromised.

Telesat respectfully submits that usc ofbroad public interest tests will also introduce

considcretble uncertainty and ambiguity into the auth~ization PrOccss. SpecificaJly, with any

open~ended "public interest. convenience, and necdsrilY"tcstiroreign satellite operators. . - .

contemplating entry into U.S. markets will have no elear idea'ofexactly what they must do to

ensure that authorization wilJ be granted. Similarly, withoUt a clear idea about whether a

particular non~U.S. satelJite facility operator wiJI be allowed into the U.S. market, U.S. sateJJite

service providers and cnd users win be detcrred frommakjl1gany commitment to these facility

operators Of possibly even looking to these alternative facmt}' supplicrs to serve their

requirements. The expected consumer benefit6 of im,Teased competition made possible hy the

WTD Agreement would therefore be seriously limited.

At a minimum, to alleviate this problem it would be useful for the ('-ommission to provide further

clarification and certainty as to what pTeCiscly these further public: interest considerations wou Id

entail, including what would have to be done by the satellite operator to satisfy any such

requirements. This would be consistent with the requircmcntfor transparent processes as

stipulated in the Reference Paper, It would also oouscful iftb~ final roles provided for an early. .

indication of reasons for which an application migh,t be dcni~? so as to allow the applicant to

quickly make whatever modifications possible that are required to selVe thc U.S. market.

Tclcsat submits that an alternative approach forreatiT.ing the full benefits ofcompetitioll would

he for the Commission to accept fully a presumption that a grant of authorization would be in th~

public interest, with the Commission to respond to ~iJjc and extraordinary problems from the

entry ofsomc non-U.S. foreign satellite operator on an exception basis only. Sueh a presumption

would assist customers in making their choice of supplier with the knOWledge that the

Commission will nonna11y grant their earth station autboriMttion on a routine basis.
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3. l],S, cUl1.omen should goy the same case of"acc;ess to wro member CQUDtIy satellites

as thQY do to U.S. satclUtCla. and uplink JiCMitna Pmcodurcs should remain the focal

point for autboriTAtipn to access any satellite.

The entry of foreign satellites from WTO member countries into the U.S. market wi)) result in an

increased choice ofcompetitive alternatives for U.S.customer:r..but should not impose an

additional regulatory burden for thOse cuStOIDeT5. The~~ion's licensing approval for a

customer to acccss an FSS satellite, regardless ofw~ether'it is a U.S. facility or one from a WTO

member country, should continue to rely on the earth station licensing procedure and. in

accordance with the principles ornationa1 treatment, not discriminate on the basis ofcountry of

origin?

Rather. customers should be able to consult a liBtingofeligiblcsatellites authorized by thc

Com1\'lission for use by the U.S. maIket. Telesa! ptOposcs t1utt satellito operators could file a

Letter ofIntent stating their intention to providospacc segment servicc. The Commission would
, .

provide a blanket approval for each such satellite to offer services covered by the WTO

Agreement, and be eligible for access by any earth station licence appliciIJ'It. The Letter ofIntent

from the satellite operator, not unlike a streamlined Part. 25 application, would provide basic

infonnatioD required fot'the Commission to ascertain that the spacecraft has been duly licensed

in a WTO jurisdiction and that its spectrum and orbital location has been coordinated.

Such a procedure is consistent with GATS Article VI Domestic Regulation, item 4 which states,

"With. view to ensuring that mcuUTCS reJatins to quaJificaticm requirement. and procedures,
technical standardl and lieemrinl requirements do not con5titlit.e unnecessary barriers to trade in
services, the Council for Trade in Services shall, throuah appropriate bodies it may establish,
develop any nccesury dfllCiplines. Such diSciplineR shaU·aim to ensure that lluch requirements
are, .intor ,Ii'·

(a> baled on objective and transparent criteria. such ucompetence and the ability to supply
the service;
(b) Dot more burdensome than necessary to '-"IlSUTC the quality of the service~

(0) in the cue ofHccnsina procedures, nodnthemscrvcs arestriction on the supply of the
service.")

2AI noted in panaKI8Ph 6 or thtl lUbmission, receive-only earth Rratinn licensing should continue to be
liberalized.
, General Apeomeot on Trade in ScrviCClt, Article VI, item 4,



In the Co~pany's view, examining the characteristics ofthe WTO member's trade policies with

third countries introduces elements into the decisionpmaking process which arc not relevant to

provision ofscrvice within the U.S. market and is not required for the Commission's analysis.

(Further Notice" 18, 19,41-43) In addition, such a consideration introduces unwarranted

complexity to the process for U.S. customers seeking to obtain service from foreign satellites.

Instead ofprospcctive users needing to collect and ~!tmut~nf~ation regarding tradc practices

ofWTO satemte operators, it would be more practi~ bcustomcrs wishing to obtain U.S.-U.S.

or U.S.-foreign service to continue to submit an earth station licence application to access the

authorized satellite, regardless ofwhcthcr thesate11ite is licensed by the U.S. or by a WTO

member jurisdiction. The process would thus be identical and non-discriminatory for both.

The Commission proposes to allow a foreign sateJIitc operator seeking entry to the U.S. market

to participate in a processing round or, alternatively, to allow that operator or its prospective

customers to file an earth station application if the international coordination process fOT the

non-U.S. licensed space station has been initiated. (Further Notice 154, 55) The Further Notice

acknowledges that a foreign operator may continue to pursue protection ofits non~U.s. licensed

system through coordination with the International Telecommunications Union (lTU).

Accordingly, Telesat agrees that an earth station aPPlication or Letter ofIntenl to operate a

non-U.S. licensed satellite can be considered inde~dCJit of~processing round.

Tclcsat also supports the Commission's determination that a foreign operator should be able to

reJy on the technical data filed with the lTV. Tclcsat agrees that a duplicative submission to the

U.S. as part of an earth station application or Letter of Intent should be unnecessary. In this

regard, the tcchnica11nfOImation ofa proposal should not be required where international

coordination has been initiated. In that circumstance, the public has been advised ofthe

tcchnical details ofthe proposed operation even though the coordination process has nol hocn

completed. In light of the foregoing, Telesat submits that the language ofSections 25.137(b) and

(c) should be modified accordingly.

If the U.S. takes the lead in streamlining the entry requirements ror WTO satellite operators, U.S.

operators seeking to provide service in other WTOmember countries would similarly expect
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these other jurisdictions to grant relief from the obti.gation to repeat the full space station

licencing process.

4. Consideration ofapectrum avaUabi1itx-and todmicai Q90tdination issues is not necessary

jn the easc ofFixed Satellite Service' (FSS)proyidOd by foreiiO satcJJjtcs which haye

been or will be coordinated thmuah the rrubythe:fomiID administration. and Dlim:

requirements shQuld be elimjnated accmrljnllY.

In the Further Notice, regarding spectrum availability and technical coordination iSSUC5, the

Commission has indicated that it would not expect to authorii".e a non-U.S. satellite to scrve the

United States jfgrant would create debilitating interference problems with U.S. service

providers. (Further Notice 138) Telesat submits that in the case of a non-U.S. licanced FSS

operator suoh problems would not arise as the frequencies for,such operators are coordinated

through lTD procedurc8. Specifically, tcchnical compatibility and interference issues arc

addressed through these procedures, with all affected jurisdictions generally participating to

ensure all their concerns with respect to such matters are dealt with satisfactorily. As noted

above in paragraph 3, the Commission acknowledges that this Notice docs not propose to ch~mge

the role or effect of the ITO coordination process. Thus. this issue should not he of concern and

the Commission should refndn from imposing suchinterfcrcntc conditions on geostationary FSS

satellite operators from WTO member countries in these instances.

5. AJtQlying the same roles to mceiY~ earth stations gperatini both with U.S· and
Don-U,S. satetlitc;l ia ncccawy 10 be consistent with the "national treatment" principle of

tho WTOIGATS AifCCI11ent.

Under the rules proposed in this proceeding, licensing ofreceivc-only earth stations would he

based on the national origin of the satellite. (Further Notice 157) Consequently, this would

discriminate against foreign satellites ofmember countries, even in the casc of such a sateUite

hcing used to transmit U.S. to U.S. traffic. As such. it would impose an undue burden on U.S.
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customers and would discourage the usc offorcign satellites. Telesat submits that the removal of

the requirement for the licensing ofrcccivc-only earth stations operating with U.S. satellites has

been a progressive step in the promotion ofcompetition through the streamlining ofregulation,

ltnd that extending such a practiec to similar services cov<,'I"Cd und('T the WTO Agreement for

member satellites is necessary and appropriate under the principles ofnational treatment

m. CONCqJ~ION

The WTO Buic Telecom Agreement presents an urtprecedented opportunity for opening ba.~dc

telecommunications markets worldwide to the bem;fit ofconsumers everywhere. For it to have

its intended impact, however. it is imperative that foreign satellite operators have a clear and

complete understanding as to what requirements must be satisfied before they will be allowed to

serve customers in other WTO member country markets.

Telesat thcrefo~ urges the Commission to take all the necessatj' steps to minimi1.e this

uncertainty by clearly delineating all the conditions that must be met for foreign satellite systems

to serve the U.S. market. Only in this way can the Conunission mect its objective to Ufoster

efficient and innovative satellite communications serviccs for U.S. users through fair competition

among multiple service providerB t including non-U.S. service providers."

Respcc;tfully submitted,
4'; ~ '. ','

~~.
;:e~b:- ~
Secretary Wld General Counsel
Tclcsat Canada
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